WARD: RADYR & MORGANSTOWN
TREE PRESERVATION ORDER (TPO 775)
LOCATION: 2 DAN Y BRYN AVENUE, RADYR, CARDIFF
PROPOSAL: FORMAL CONFIRMATION OF THE PROVISIONAL CITY AND
COUNTY OF CARDIFF 2 DAN Y BRYN AVENUE (RADYR) TREE PRESERVATION
ORDER 2022

1.

PURPOSE OF REPORT

1.1 This report seeks formal confirmation of the provisional City and County of Cardiff
2 Dan Y Bryn Avenue (Radyr) Tree Preservation Order.
2.

BACKGROUND INFORMATION

2.1 The power to make a Tree Preservation Order (TPO) is contained in the Town
and Country Planning Act 1990 (Section 198). A local planning authority may
make a TPO if it is considered expedient in the interests of amenity to make
provision for the preservation of trees or woodlands in their area.
2.2 The reasons for making the TPO with regard to the red oak tree located in the
rear garden of 2 Dan Y Bryn Avenue, Radyr, are set out in the statement of
reasons included within the attached TPO, and as reproduced below.

2.3 A TPO must be the subject of a minimum 28 day consultation period to allow
persons interested in the land to make any objections/representations.
2.4 On 23rd March 2022 the City and County of Cardiff 2 Dan Y Bryn Avenue (Radyr)
Tree Preservation Order was made. The Order will lapse if it is not confirmed
within 6 months from the date on which it came into effect.
2.5 It is within the power of a Local Planning Authority to confirm a TPO where no
objections are received to the Order within the statutory 28 day period, or after
consideration of any objections/representations that are received.

4.

POLICY FRAMEWORK

4.1 Planning Policy Wales, Edition 10
4.2 Technical Advice Notes (TANs): TAN 10 - Tree Preservation Orders
4.3 Local Development Plan (January 2016):
KP15 Climate Change
KP16 Green Infrastructure
EN8 Trees, Woodlands and Hedgerows
4.4 Supplementary Planning Guidance: Green Infrastructure (November 2017)
5.

REPRESENTATIONS

5.1 Two letters of objection have been received in response to the making of the
Order. The objections to the Order are summarised as follows:
(i)
(ii)
(iii)
(iv)
(v)
(vi)
(vii)
(viii)
(ix)
(x)
(xi)
(xii)
(xiii)
6.

The service of the TPO has been pre-determined.
The process of serving the TPO has been subject to abuse.
The tree owner had the tree pruned prior to the request for a TPO being
made.
The only reason for the TPO is to interfere with a neighbour request to
have overhanging branches lopped.
The objectors should’ve been consulted on the TPO prior to it being
made.
There are other trees in the garden where the protected tree is that
haven’t been protected.
There is no pending or existing threat to the tree.
The tree is within 3 feet of the boundary and has a large canopy that
casts an impenetrable shadow when in leaf.
The tree is not easily visible from the road.
The tree has suffered extensive poor pruning on one side.
Red oak is not native and supports little insect or bird life.
There are concerns that the tree is unstable and there is rot in a branch.
The tree is 18feet from a main sewer.

ANALYSIS

6.1 The objections to the TPO are considered in turn below.
6.2 Grounds (i) (ii) and (v) : The service of the TPO was pre-determined, as is the
case with all TPOs. The expediency of serving the TPO is pre-determined by
making an assessment on site. If a consultation process took place prior to the
service of a TPO, there is a high risk that unsuitable works or tree removal may
be undertaken prior to the service of the TPO. The service of a TPO without prior
consultation is consequently not an abuse of the process and the TPO is

provisional until confirmed in any event. In this case consultees were allowed
until 16th May to make any representations about the provisional TPO.
6.2 Ground (iii) The tree owners were within their rights to have the tree pruned prior
to the request for the TPO being made and prior to its service. Based on site
observations the works were enacted to a good standard to give clearance from
the building line.
6.3 Ground (iv) TPOs do not necessarily prevent neighbours from having
overhanging branches pruned, they just mean that a formal application for
consent needs to be made, whereupon the Local Authority assess the
implications of the proposed work and issue a decision notice to give or refuse
consent for the works. Applicants have a right of Appeal to the Welsh
Government should they be dissatisfied with any decision. Where a TPO does
not apply, neighbours have common law rights to prune overhanging branches
to the legal boundary. In some cases this can impact badly on tree health and
structural integrity. So, in this case the ‘threat’ to the tree is that overhanging
branches may be pruned unsuitably. The TPO controls this process to ensure
that the tree receives appropriate management.
6.4 Grounds (vi) and (vii) - The TPO was not served on other trees at the property
because there is no evidence of a threat to them. The ‘statement of reasons’
emphasise that the Red oak is being protected as it is closest to
dwellings/boundaries and the most likely to come into potential conflict.
6.5 Ground (viii)) - Whilst it is acknowledged that the tree may present a perceived
nuisance in terms of its overhang and shading, pruning can help to alleviate
perceived nuisance problems in some cases and perceived nuisance alone is
not a reason to remove or unsuitably prune an otherwise well-formed tree. It is
noted that the gardens are long, so that whilst the canopy may impact part of the
garden, other parts of the garden should be free from the influence of the tree in
terms of overhang and shading.
6.6 Grounds (ix), (x) and (xi) - Although it is a rear garden tree, its size means it
forms a significant component of the treescape locally, with an attractive tracery
of branches breaking up the outline of buildings. As a large and long-lived tree it
has the capacity to contribute to ‘canopy cover’ locally, bringing wider
environmental benefits in additional to visual amenity. It is not a native species
and consequently supports few species, but nevertheless is not entirely barren
in terms of biodiversity. For example, the aphid Myzocallis walshii has followed
this North American tree from its native range, into Europe and has been
observed to achieve a significant biomass on leaves.
6.7 Ground (xii) No evidence has been presented to show the tree is unstable, or
that there are hazardous branches. However, if there are concerns in this regard
the tree should be subject to inspection by an arboriculturist. If this then results
in a recommendation for work, the report should be used as supporting evidence
with any application for consent to prune or remove the tree.

Ground (xiii) The proximity of the tree to a sewer is not a reason to withdraw
the TPO. Sewer blockages are the responsibility of the relevant utility provider
and there is no guarantee that roots will enter sewers. Roots can enter sewers,
typically when they’re old and damaged, in which case roots may follow a water
gradient and gain access via a crack or weak joint. It is more unusual for roots
to initiate damage themselves. If such a situation was to arise in the future it
can be dealt with as appropriate.
7.

LEGAL IMPLICATIONS

7.1

The power to make a Tree Preservation Order is contained in the Town and
Country Planning Act 1990, s198. Further statutory requirements are contained
in the Town and Country Planning (Trees) Regulations 1999 (as amended). A
TPO must be the subject of a minimum 28 day consultation period to allow
persons interested in the land to make any objections/representations.

7.2

Before confirming any Tree Preservation Order the Local Planning Authority
must consider any objection/representation made within the 28 day period
which are not withdrawn. Having considered any objection/representation
received, if the LPA remain satisfied that the tree merits a Tree Preservation
Order then it may confirm the Order.

7.3

The LPA must notify the owners and occupiers of the land affected by the TPO
of their decision and the date of confirmation together with the time within which
a challenge may be made to the High Court and the grounds on which such a
challenge may be made.

7.4

The Well-Being of Future Generations (Wales) Act 2015 (‘the Act’) places a
‘well-being duty’ on public bodies aimed at achieving 7 national well-being goals
for Wales - a Wales that is prosperous, resilient, healthier, more equal, has
cohesive communities, a vibrant culture and thriving Welsh language, and is
globally responsible.

7.5

In discharging its duties under the Act, the Council has set and published wellbeing objectives designed to maximise its contribution to achieving the national
well-being goals. The well-being objectives are set out in Cardiff’s Corporate
Plan 2019-22 http://cmsprd.cardiff.gov.uk/ENG/Your-Council/Strategies-plansand-policies/Corporate-Plan/Documents/Corporate%20Plan%202018-21.pdf
When exercising its functions, the Council is required to take all reasonable
steps to meet its well-being objectives. This means that the decision makers
should consider how the proposed decision will contribute towards meeting the
well-being objectives and must be satisfied that all reasonable steps have been
taken to meet those objectives.

7.6

The well-being duty also requires the Council to act in accordance with a
‘sustainable development principle’. This principle requires the Council to act
in a way which seeks to ensure that the needs of the present are met without
compromising the ability of future generations to meet their own needs. Put
simply, this means that Council decision makers must take account of the

impact of their decisions on people living their lives in Wales in the future. In
doing so, the Council must:
• Look to the long term
• Focus on prevention by understanding the root causes of problems
• Deliver an integrated approach to achieving the 7 national well-being
goals
• Work in collaboration with others to find shared sustainable solutions
• Involve people from all sections of the community in the decisions which
affect them.
The decision maker must be satisfied that the proposed decision accords with
the principles above; and due regard must be given to the Statutory Guidance
issued by the Welsh Ministers, which is accessible using the link:
http://gov.wales/topics/people-and-communities/people/future-generationsact/statutory-guidance/?lang=en
7.7

The Council has to satisfy its public sector duties under the Equalities Act 2010
(including specific Welsh public sector duties) – the Public Sector Equality
Duties (PSED). These duties require the Council to have due regard to the need
to (1) eliminate unlawful discrimination, (2) advance equality of opportunity and
(3) foster good relations on the basis of ‘protected characteristics’. The
‘Protected characteristics’ are: • Age • Gender reassignment • Sex • Race –
including ethnic or national origin, colour or nationality • Disability • Pregnancy
and maternity • Marriage and civil partnership • Sexual orientation • Religion or
belief – including lack of belief.

8.

CONCLUSION

8.1

The representations made with regard to the making of the City and County of
Cardiff 2 Dan Y Bryn Avenue (Radyr) Tree Preservation Order 2022 have been
considered and it is concluded that the provisional Tree Preservation Order
should be confirmed without modifications and the affected parties notified
accordingly.

9.

RECOMMENDATION

9.1

It is recommended that the City and County of Cardiff 2 Dan Y Bryn Avenue
(Radyr) Tree Preservation Order 2022 be confirmed with no modifications.

Background Documents:
City and County of Cardiff 2 Dan Y Bryn Avenue (Radyr) Tree Preservation Order
2022 (Appendix A)
Letter of objection dated 21st April 2022 (Appendix B)
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