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HEARING OUTCOME & RECOMMENDED
AMENDMENTS TO PROCEDURAL AND
ADMINISTRATIVE ARRANGEMENTS FOR HEARINGS

Reason for this Report

1. To inform the Committee of the outcome in relation to the complaint referred
to the Committee by the Public Services Ombudsman for Wales; and, in light
of experience gained from the hearing, to consider:

(a amendments to the Committee’s Hearings Procedure; and
(b) improvements made to administrative arrangements for hearings.

Background

2. The Standards and Ethics Committee’s terms of reference (paragraph (i)),
include the responsibility:

i) To hear and determine any complaints of misconduct by Members or a
report of the Monitoring Officer, whether on reference from the
Ombudsman or otherwise.

3. On 7™ June 2019, the Monitoring Officer received a referral from the Public
Services Ombudsman for Wales (‘the Ombudsman’) in relation to
misconduct allegations made against a Councillor.

4. The duties and powers of the Monitoring Officer and the Standards and
Ethics Committee in relation to any misconduct complaints referred by the
Ombudsman are set out in the Local Government Investigations (Functions
of Monitoring Officers and Standards Committees)(Wales) Regulations 2001
(‘the Regulations’).

5. On 1st July 2019, the Standards and Ethics Committee resolved to set up a
sub-committee, ‘the Hearings Panel’, comprised of three members of the
Committee, including at least two independent members, to consider the



Ombudsman’s referral and determine the matter on behalf of the Committee,
in accordance with the Committee’s approved Hearings Procedure.

A Hearings Panel was duly convened and met on 30th July 2019 to consider
the evidence presented in the Ombudsman’s investigation report and to
make its initial determination (as required under Regulation 7 of the
Regulations). The Panel was advised by the Deputy Monitoring Officer,
because the Monitoring Officer had declared a potential conflict of interest in
the matter as she was named in the evidence submitted by the Councillor
during the course of the Ombudsman’s investigation. The Panel made its
initial determination that the Councillor should be given an opportunity to
make representations, either orally or in writing, in respect of the
Ombudsman’s investigation findings and the allegations. The Panel asked
the Deputy Monitoring Officer, in consultation with the Chair, to make all
necessary arrangements to prepare for a hearing, in accordance with the
provisions of the Hearings Procedure.

The Panel met, in closed session, on 15" October 2019, 16" December
2019 and 3" January 2020 to discuss administrative and procedural matters
in preparation for the hearing,

Issues

10.

11.

A full hearing was held on 6th, 7th, 8th, 13th and 14th January 2020 at City
Hall, Cardiff. =~ The hearing was attended by the Councillor and a
representative of the Ombudsman, and heard evidence from five witnesses,
in addition to the Councillor. The hearing was open to the public, except for
certain parts of the proceedings when the Panel resolved to exclude the
public. The hearing attracted considerable attention from the public and was
reported in the press and on social media.

On the final day of the hearing, 14" January 2020, the Panel deliberated in
private with its legal advisor, and at 5pm the Chair announced the Panel’s
decision. The Panel's decision was that the Councillor had breached the
following duties of the Members’ Code of Conduct:

i Paragraph 4(b), duty to show respect and consideration to others;

ii Paragraph 4(c), duty to not using bullying behaviour or to harass any
person; and

iii Two separate breaches of paragraph 6(1)(a), duty to not conduct
yourself in a manner which could reasonably be regarded as bringing the
office of Councillor or the authority into disrepute.

After hearing representations from the parties in respect of potential
sanctions, and deliberating in private with the Panel’s legal advisor, the
Chair announced that the decision of the Panel was that the Councillor
would be suspended as a Councillor for 4 months.

The draft minutes of the hearing and of the preliminary Panel meeting on 3™
January 2020 are appended as Appendix A.



12.

13.

14.

15.

16.

17.

18.

The Panel’'s written decision, with a full account of the facts and reasons,
was issued on 24" January 2020 and sent to the Councillor, the
Complainant and the Ombudsman. The timescale for issuing the Panel's
decision was extended by the Chair, by variation of the Procedure, as
permitted under paragraph 7(a) of the Procedure), to ensure it fully reflected
all the evidence considered during the 5 day hearing. A copy of the Panel's
decision is attached as Appendix B.

Under the Regulations, any period of suspension takes effect after the end
of the appeal period (21 days from the full written decision), or after any
appeal is concluded.

On 18th February 2020, the Monitoring Officer received notification from the
Adjudication Panel for Wales (APW) that an application for permission to
appeal against the Panel’'s decision had been submitted on 14" February
2020. The APW subsequently refused permission to appeal against the
Panel’s findings on breach of the Code of Conduct, but granted permission
for an appeal against the sanction imposed.

On 22" June 2020 the Monitoring Officer received a Notice of Decision from
the APW, giving notice that the APW had, in accordance with Clir McEvoy’s
wishes, determined the appeal by way of written representations at a
meeting held remotely. The APW decided by unanimous decision to
endorse the decision of the Standards Committee that Clir McEvoy should
be suspended as a Councillor for 4 months. The APW’s decision is
appended as Appendix C.

Clir McEvoy’s suspension took effect the following day, 23rd June 2020, and
continues until midnight on 22nd October 2020. His suspension was
reported to full Council on 25" June 2020.

During the period of his suspension, Mr McEvoy may not exercise any of the
rights, powers or duties of a Cardiff Councillor. The entitlement to a
Member’s allowance and use of Council resources, including ICT systems
and equipment is suspended. However, Mr McEvoy may continue to raise
matters with the Council in his role as Assembly Member or as a member of
the public.

As required under the Regulations, the Hearings Panel has produced a
report on the outcome of this matter; arranged for the report to be published
on the Council’s website and made available for public inspection for a
period of 21 days; and published a newspaper notice informing the public
about the availability of the report (Regulation 13 of the Local Government
Investigations  (Functions of Monitoring Officers and Standards
Committees)(Wales) Regulations 2001).



Arrangements for Hearings

19.

In light of the experience gained from this hearing, a number of potential
improvements to procedural and administrative arrangements have also
been identified, for the Committee’s consideration, as follows:

Recording of the Hearing

20. There is currently no provision for audio recording of hearings. As the

21.

22.

23.

Hearings Panel is a sub-committee of the Standards and Ethics Committee,
a clerk produces minutes of the proceedings in line with standard practice
for committee and sub-committee meetings. The minutes are not a verbatim
record of the proceedings, but they record the decisions made and
information (evidence) upon which those decisions are based. During the
recent hearing, it was suggested that hearings should be digitally recorded.
Members are invited to consider whether provision should be made for audio
recording of hearings, to avoid any dispute over the evidence heard or
discussions during the proceedings.

The recording of hearings is not universal, and practice varies depending on
the type of proceedings concerned. Hearings before the Adjudication Panel
for Wales are audio recorded. Where an audio recording is made, clear
rules are needed to clarify which parts of the hearing will be audio recorded,
for example, to make clear that the Panel's deliberations will not be
recorded. Also, to set out when, how and by whom the recording may be
accessed. It is suggested that recordings should only be made available
after the end of the hearing, to avoid the proceedings being disrupted and
delayed by requests to listen to the recording whilst the hearing is Iin
progress.

As the Hearings Panel is a sub-committee of the Standards and Ethics
Committee, the Committee Meeting Procedure Rules apply. Rule 18 of the
Committee Meeting Procedure Rules states that committee meetings may
be webcast (in accordance with the Webcasting Protocol set out in Part 5 of
the Constitution), although Standards and Ethics Committee meetings are
not included in the list of committees which are currently webcast. Rule 18
also permits other filming, recording and use of social media during
committee meetings, as long as the meeting is being held in public, and the
recording is not disruptive or hidden, and subject to various other conditions.
The Chair is given discretion to prohibit recording if he/she thinks it
appropriate, after considering legal advice and representations from the
parties.

In respect of hearings, it is possible that recordings by third parties could
distract witnesses, raise questions about the purpose for the recording and
the risk of misrepresentation or information being presented out of
context. For these reasons, it may potentially impede the administration of
justice.  Private recording is not permitted in civil or criminal court
proceedings; nor in misconduct hearings before the Adjudication Panel for
Wales. If an official audio recording is available, then this may obviate any
need for private recording.



24.

Members are invited to give views on whether provision should be made for
audio recording of hearings, and if so, the rules to be applied. A draft rule
for consideration is shown within the marked up copy of the Hearings
Procedure, attached as Appendix D.

Late evidence

25.

26.

It is important that advance notice is given of all evidence and documents
which are to be relied upon at the hearing, so that they can be shared with
both parties and properly considered, allowing an opportunity for response.
This is important in order to ensure a fair hearing. If evidence is submitted
after the hearing has commenced, the proceedings will be delayed whilst the
Panel considers whether the evidence is relevant to the allegations, and if
So, to share it with the other party and allow time for proper consideration
and response.

It is recommended that the Hearings Procedure rules should be amended to
make it clearer that late evidence must be provided at the earliest
opportunity (and no later than 2 days prior to the hearing, as currently
stated); and that late evidence will only be accepted at the hearing in
exceptional circumstances. The marked up copy of the Hearings Procedure
(at Appendix D) includes draft amendments to this effect. Members should
note, however, that in practice, the Panel may be advised to accept late
evidence which is relevant to the alleged breach, in order to comply with
principles of natural justice and avoid giving grounds for appeal.

Timescale for written decision

27.

28.

The Hearings Procedure currently states that the Panel’s written decision,
with full reasons, will be issued within 5 working days from the end of the
hearing. However, for complex, multi-day hearings, this timescale is too
short. It is important that the Panel’s decision is fully and clearly and set out,
including all the evidence considered, the Panel's assessment of the
evidence and reasons for its decision. This enables all parties to understand
the basis for the Panel’s decision and to inform any prospective appeal.

It is recommended that the timescale should be extended to ‘within 10
working days’ and amended to include explicit provision for the timescale to
be extended if necessary. It should be noted that this amendment will not, in
any way, delay the issue of decisions on less complex cases. Draft
amendments are included in the amended Hearing Procedure appended as
Appendix D.

Administrative arrangements

29.

A detailed checklist has been drawn up for officers’ internal use, informed by
feedback from Panel members and officers involved in the recent hearing, to
improve the administrative arrangements for hearings. The checklist
includes matters such as scheduling of the hearing; rooms and layout;
security; equipment and stationery; refreshments; contents and checking of
the hearings bundle; training, advice and support for Panel members; and



clarification of roles. The new checklist will be used to facilitate
arrangements for all future hearings.

Legal Implications

30.

31.

32.

The duties and powers of the Standards and Ethics Committee and the
Monitoring Officer, and the procedure to be followed in dealing with a
misconduct complaint referred by the Ombudsman, are set out in the Local
Government Investigations (Functions of Monitoring Officers and Standards
Committees)(Wales) Regulations 2001 (‘the Regulations’).

Subject to any express provisions in the Regulations (or the Standards
Committees (Wales) Regulations 2001), the procedure to be followed by a
Standards Committee in exercising its functions under the Regulations is for
the Committee to decide (Regulation 8).

Other relevant legal implications are set out in the body of the report.

Financial Implications

33.

There are no direct financial implications arising from this report. Any costs
associated with the proposed changes to the Procedure for Hearings,
through the provision of audio recordings, are to be contained within the
Democratic Services budget.

Recommendations

The Committee is recommended to:

()

(ii)

(iii)

Note and approve the minutes of the hearing held on 61, 7!, 8t 13 and
14" January 2020; and the preliminary Panel meeting held on 3
January 2020, appended as Appendix A;

Note the decision of the Hearings Panel appended at Appendix B; and
the decision of the Adjudication Panel for Wales in respect of the appeal,
appended at Appendix C; and

Consider the draft amendments to the Hearings Procedure set out in
Appendix D, provide any further comments, and authorise the
Monitoring Officer, in consultation with the Chair, to finalise the revised
Hearings Procedure.

DAVINA FIORE

DIRECTOR OF GOVERNANCE AND LEGAL SERVICES AND MONITORING
OFFICER

215t September 2020



APPENDICES

Appendix A Draft minutes of the Panel’s preliminary meeting held on 3™
January 2020; and the full hearing held on 6™, 7th, gth 13t
and 14" January 2020

Appendix B Decision of the Hearings Panel, Case Reference CDC
18/003, dated 24™ January 2020

Appendix C Decision of the Adjudication Panel for Wales in respect of
the appeal:
https://adjudicationpanel.gov.wales/apw0022019-020at-
councillor-neil-mcevoy

Appendix D Standards and Ethics Committee, Procedure for Hearings
(Ombudsman Referrals) — marked up to show proposed
amendments

Background papers

Standards and Ethics Committee report ‘Hearings Panel and Procedure’, 15t July 2019
Standards and Ethics Sub-Committee report ‘Ombudsman Referral — Alleged Breach
of the Code of Conduct by a Councillor’, 30" July 2019

Minutes of Hearings Panel meetings held on 15" October 2019 and 16" December
2019

Letter from APW to the Monitoring Officer, dated 18" February 2020

Councillor Suspension, Report to Council, 25" June 2020
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